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Abstract: The scope of the regulation of medical professions in Poland is relatively
wide. On the one hand, it refers to the medical activity, which consists of the provi-
sion of health services; while on the other hand, it refers to competences appropriate
Jor particular medical professions. In the Polish legal system, some medical profes-
sions benefit from corporate freedom. These occupations include: doctor, dentist,
nurse, midwife, and - until recently - physiotherapist. The tasks of corporations in
the medical professions are extensive and consist primarily in the pursuit of the
profession of custody. Adherence to professional self-government means that a medical
profession is self-reliant in the decision-making process and providing health care
services. There seems to be a legitimate postulate of work to increase the scope of
regulation of medical procedures. On the one hand, procedures will increase the safety
of patients; on the other, they will increase the safety of people performing medical
occupations.
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Jakub Berezowski

Introduction

There is no definition of normative medical profession and medicine in Polish
law. The concepts of health and its protection have not been normalized yet.
In this respect, the definition of doctrine is still used, but it is justified by the
great changing dynamics of these concepts. The absence of these definitions
compensates for the relatively comprehensive definition of health benefits and
health care benefits. The medical profession (in great simplification) means the
provision of health services according to 2 sec. 1 point 10 of the Act of April
15, 2015 on medical activity (Journal of Laws, No. 112, item 654, as amended)
and consists of actions aimed at the preservation, rescue, restoration, or im-
provement of health and other medical activities resulting from the treatment
process or separate regulations governing their execution. At present, the
medical professions, in addition to that of physiotherapist, the Polish legal
system includes: doctors, dentists, nurses, midwives, medical rescuers, pharma-
cists, laboratory diagnosticians. This catalogue of occupations has consisted of
main medical occupations, alongside ancillary professions, including technical
occupations such as: dentist technician, analyst technician, radiologist techni-
cian, etc. [4, p.50]. The medical activity in Poland is regulated by numerous
legal acts. On the one hand, the provision of health services requires appropri-
ate legal forms for operators, and on the other hand, health service providers
must prove their competence and qualifications.

Today, almost all medical professions in Poland are regulated professions,
which results in the necessity of meeting the statutory prerequisites to obtain
the confirmation of the right to practice. The necessity to regulate the right to
practice is primarily due to the specific nature of the medical profession, which
consists in the provision of health services. The provision of medical benefits
needs to acquire relevant qualifications which will enable practice in relation to
the patients. Performing medical professions are required to demonstrate the
utmost care for the health and lives of patients. The treatment is usually a
difficult and complicated process which causes the patient a lot of stress and
suffering both mentally and physically. Patient care is a particular task which
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needs special normalization. The regulations should consider both the stan-
dards of competence and ethics. It is also necessary to set up regulators to
define the requirements for providing health care and the necessary profes-
sional skills.

The Constitution of the Republic of Poland in Art. 17 sec. 1 (passed on
April, 1997 by the National Assembly; OJ, No.7, pos. 4830) provides the pos-
sibility of creating a professional self-government, which would deal with the
profession and its special requirements on behalf of the state. Custody refers
to the correct, lawful performance of professional duties as well as to meeting
the highest ethical requirements. The custody of profession, entrusted to an
independent corporation, should be done in an extremely responsible way: on
the one hand, it should maintain the independence of the professional self-
government in relation to public authorities; and the other hand, it should be
done in a way that would defend the public interest.

In carrying out the constitutional legislations, many professional groups en-
trusted the establishment of professional corporations. Over the years, the
Polish Parliament enacted a number of laws appointing professional associa-
tions a number of professions, including medical professions. At the same
time, independence is understood here as an independent intellectual process
associated with the performance of professional activities involving decisions
based on experience and qualifications of substance. It may be argued that the
process of extracting professional corporations is a continuous process be-
cause every few years new regulations are written, despite the call for deregula-
tion in the economic sphere. What is extremely important is that professional
associations, including medical corporations have been authorized by the legis-
lature to create a code of ethical standards binding its members. These direc-
tory standards form a substantially and universally binding law. On the one
hand, there are the recipients of professional services, and on the other one,
there is the basis for disciplinary responsibility, which is also involved in pro-
fessional associations.

The road to medical professional corporations in Poland

The legal basis for the functioning of independent medical professions in
Poland is contained in a few legal acts. It should be noted here that this is a
profession which entitles provision of health care services on its own behalf in
terms of normative competence. The history of professional self-reliance
based on the corporate freedom of professional self-government was relatively
long and varied in relation to different professions.

The corporation of doctors and dentists was the first to gain freedom and
professional autonomy which was a natural process. Currently, this corpora-
tion operates under two acts: the Act of December 5, 1996, act on doctor and
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dentist professions (Journal of Laws No. 28, item 152, as amended), and the
Act of December 2, act on medical chambers (Journal of Laws No. 219, item
1708, as amended). The norms of doctors were primitive to all medical profes-
sions. Two legal acts regulating the pursuit of the physician were enacted in
post-partition Poland. The first law was the Act of December 2, 1921 concern-
ing the pursuit of medical practice in the State of Poland (Journal of Laws of
1921, No. 105, item 752) and the second law was the Act of December 1, 1921
on the system and scope of medical chambers operation (Journal of Laws of
1921, No. 105, item 763).

In the case of nurses and midwives, corporate self-reliance in Poland is a
relatively new phenomenon. The first comprehensive statute regulating these
professions was passed on July 5, 1996 on the Nursing and Midwifery Profes-
sions Act (Journal of Laws of 2009, No. 151, item 1211, as amended). Cut-
rently, the Act of July 15 2011 on nursing midwifery occupations (Journal of
Laws No. 174, item 1039) is in force, which has replaced the 1996 law.

The most recent corporation is the self-government of physiotherapists.
The regulation of the professional competence of physiotherapists was postu-
lated for many years. Finally, the passed bill was a parliamentary project in
which a group of deputies recommended the regulation of the professional
competence of physiotherapists. The rationale for the bill abounded in a num-
ber of arguments in favour of the special regulation of the conditions and
principles of pursuit and thus the need to create a new professional corpora-
tion. Designers, above all, demonstrated that the physiotherapist profession is
medical, which gives it a unique social character. There is no doubt that
physiotherapists should show particular psychophysical characteristics and a
high level of professional ethics. It is also important, as for every medical pro-
fession, to improve professional qualifications based on the latest medical
knowledge and technology.

Until the Physiotherapist Act entered into force, physiotherapy activities
were not regulated and physiotherapeutic activities could in fact be carried out
by persons without professional qualifications, which unfortunately happened
often. In practice, in order to pursue physiotherapeutic activities, it was enough
to start a business activity and meet the conditions regulated by the Law of July
2, 2004 on the freedom of economic activity (O] No. 101, item 1178, as
amended).

The bill regulates in a complete way the profession of physiotherapist, as
well as the rules of its execution. The construction of the bill is close to the
standard of performing other medical professions such as those of doctors,
dentists, nurses or midwives. What is important is that the legislator estab-
lished the professional self-government in an unambiguous way in terms of the
emergence of a new corporation -- not with regard to the interest of the self-
government members, but also to the ethical standards affecting the regulation
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of competence standards and affecting the process of education.

The need for such solutions was questioned and will certainly continue to
be debated. In the position of the Presidium of the General Medical Council,
while questioning the need to give physiotherapists public trust, we read:

The Presidium of the General Medical Council does not question
the purpose of the statutory regulation of the physiotherapist
profession. However, in the opinion of the Presidium of the
General Medical Council, the project of recognition of the pro-
fession of physiotherapist as a profession of public trust and the
establishment of professional self-governing people of this pro-
fession raises doubts. The profession of public trust consists of
professions which perform tasks of a particular character from
the point of view of public tasks and from the concern of pursu-
ing the public interest [8].

In addition, this view highlights that the pursuit of public trust professions
require the establishment of professional ethics, vows, corporate traditions,
and it requires special professional and moral qualifications from its members.
According to the Presidium of the General Medical Council, the position is in
line with the ruling of the Constitutional Court of July 2. 2007 (file No. K
41/05).

The need for the regulation of the physiotherapist was also questioned on
the same grounds on the project of the bill. The reviewer stated that there are
no clear and valid arguments in favour of the creation of a professional self-
government of physiotherapists, and that the current provisions cleatly define
the requirements which must be fulfilled for the pursuit of the profession of
physiotherapist [9].

The scope of the competencies of medical corporations

The role of professional corporations in the Polish legal and health care sys-
tems remains significant. The scope of corporate competences is wide and the
basic tasks of medical self-governments are:

¢ issuing decisions to confirm the right to pursuit the profession

* supervising the regularity of profession pursuit

* representing corporate interests to the executive and legislative

branches

* raising the professional qualifications of corporate members

* passing codes of professional ethics

* engaging in professional responsibility

* organization and conduct of disciplinary judiciary

Such tasks require that the corporation actively and responsibly appoints
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functioning authorities, whose competence is regulated by law. In the case of
the nursing and medical corporations, the authorities operate on both the
central and the regional level. So far, the shape of the corporate body of
physiotherapists leaves the activity of the authorities only on central level.
However, the development of this self-governing body may result in the need
of statutory changes and the appointment of regional authorities.

The need to distinguish professional medical corporations is justified pri-
marily by the autonomy of the medical professions, as well as by the support
given to the pursuit of a profession of public trust. The statutory definition of
professional independence of physiotherapists is essentially connected to en-
trusting many functions to professional self-government. Such norms refer to
professions of public trust which use a certain sphere of independence. These
professions are also commonly referred to, in colloquial language, as “liberal”
and benefit from legal elements of corporate autonomy. According to D.
Karkowska, the characteristics of a liberal medical profession include, among
other things, the protection of goods, intellectual independence, or individual
relations with the patient [4, p. 34]. In my opinion, an essential feature of lib-
eral professions is the real corporate independence. The objectives of the
establishment and functioning of the corporation involve legal and organiza-
tional independence from public authorities, whose interference is limited to
professional self-government, which is gaining regulatory, supervisory, judicial
registration, and legislative functions. Although prerogative power is limited to
corporate members, in practice they go much deeper. The impact of profes-
sional self-government in the legislative sphere is not overestimated. Strong
corporate authorities successfully shape regulations not only for their own
organization but also for the whole health care system.

For corporate self-government, it is also important to fulfil representative
functions with respect to public authorities and society. This includes not only
public administration but also local and regional authorities, as well as other
professional corporations. The problem of negative corporate impact is ex-
tremely current, which could lead to the closure of corporations for new
members. This is the place for state actions, which take care of the correct
implementation of the constitutional custody mission for proper occupation
by professional corporations.

A particularly important function of self-government is competence in the
essence of normative character, which consists in shaping the principles of
professional ethics. So far, the self-governments of doctors and dentists and
the self-government nurses and midwives have set up their own ethical codes.
In the near future, physiotherapists are expected to adopt the rules of profes-
sional deontology. Ethical standards not only determine the rules of the pro-
fession but also give disciplinary responsibility in the event of their violation.
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Professional self-governments also gain the powers delegated by public au-
thorities to become the same administrative bodies on behalf of the state. This
dimension of self-government seems to be most important because it involves
the transfer of trust to self-government bodies, whose decisions are binding
not only for the members of the self-government but also directly to other
persons and above all the recipients of the benefits provided by physiothera-
pists. J. Bo¢ states that

the division of powers between the organizational forms (organs)
of the self-government and the organs of government administra-
tion that pursue supervision over the self-government or other
organs of the public administration is a task of the legislator, and
these competencies must be distinguished dichotomously [1, p.
48].

The main features of medical professions

Medical professions are regulated occupations. The definition of a regulated
profession is readable in art. 5 Act of December 22, 2015 on the recognition
of professional qualifications acquired in the Member States (Journal of Laws
2016, Item 65). It is defined as a set of professional activities whose perform-
ance is conditioned by the possession of formal qualifications required for the
performance of these professional activities — this is tequired, subject to fulfil-
ment of other conditions specified in these provisions. It should also be noted
that regulated professions have been introduced in the Polish legal system by
EU law and above all by the Ditective 2005/36/ EC of the Eutopean Parlia-
ment and of the Council on September 7, 2005 on the recognition of profes-
sional qualifications. Since then, the European definition of regulated profes-
sion has been in force, 3 sec. 1 point of the directive. According to it, a regu-
lated profession is a professional activity or a group of professional activities
which, directly or indirectly, by virtue of laws, regulations or administrative
provisions, have a special professional qualification; in particular, the use of a
professional title is reserved solely under the laws, regulations, and administra-
tive provisions for persons with appropriate professional qualifications.

The principle of professional independence according to D. Karkowska:
“... is connected to the legal obligation of the ‘personal’ pursuit of the profes-
sion regardless of the legally permissible form of professional practice.” [4, p.
259]. Independence as understood above refers primarily to the intellectual
decision-making process which must provide medical services by persons who
pursuit the medical profession. The decision-making process is primarily based
on qualifications and professional experience. Professional independence does
not mean that there are no normative limitations. These restrictions are in-
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cluded in a number of legal acts regulating the profession and above all in the
commented law.

The definition of a liberal profession has not been normatively established
in a way that it could provide a definition which will be universally applicable.
Art. 17 sec. 1 of the Constitution of the Republic of Poland constructs only
the concept of the profession of public trust, which should not be equated
with a liberal profession. The current provisions apply to the concept of a
liberal profession in four cases [3, p. 93]. First of all, this concept is defined by
Art. 4 sec. 1 up.d. where a liberal occupation is a non-agricultural business
carried out personally by doctors, dentists, veterinarians, dental technicians,
fleeces, midwives, nurses, translators, and teachers in the provision of educa-
tional services consisting in giving lessons per hour if the activity is not carried
out in favour of legal persons and organizational units without legal personality
or for natural persons for the purposes of their non-agricultural economic
activity, but for the personal pursuit of a liberal profession be carried out with-
out employment on the basis of employment contracts, contracts of engage-
ment, work contracts, and other contracts of a similar nature to people who
carry out activities related to the essence of the profession concerned.

Such an approach to a liberal profession is primarily related the services of
a freelancer. K. Wojtczak's doctrinal definition according to which

the liberal profession is a personal and independent perfornce of
an internally coherent set of intellectual, highly qualified (knowl-
edge and practice) activities, systematically, in return for a self-
lessly determined fee, to provide benefits or services to clients,
values of the general interest, in accordance with applicable legal
norms, ethical and deontological principles [3, p. 95].

Taking into account these provisions related to the concept of liberal profes-
sion and its definition, all medical professions should be considered liberal
occupations. These medical professions are of public trust as indicated by the
nature of the constitutional regulations discussed and the statutory distinction
of a corporate nature [7, p. 12]. K. Wojtczak states that the essential element of
functioning is the existence of a professional corporation [6, p. 41].
Professional independence can be understood as intellectual freedom in
the decision-making process of treatment and therapy. This autonomy may be
constrained in the case of employee and organizational subordination in con-
nection to the exercise of medical professions in medical entities and other
entities in which health care is provided. However, the designation of statutory
independence provides guarantees of independence in making decisions re-
lated to the proper performance of benefits in spite of obligations arising from
a service or contractual relationship. This is justified by the commitment to
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pursuit of the profession with due diligence, in accordance to professional
ethics, respect for the patient’s rights, care for his or her safety, and the use of
current medical knowledge. Such self-reliance should be guarded by a medical
corporation, which, while controlling the pursuit of the profession, must pay
attention to every manifestation of law violation.

The normative scope of professional duties

Competency catalogues of the members of medical corporations have mainly
been defined in the laws regulating medical professions. In the case of doctors,
the legal scope of their professional duties is presented in a relatively general
way. According to art. 2 of the Act on the profession of doctor and dentist,
performing the profession of doctor consists in granting by the person who
has the required qualifications, confirmed by appropriate documents, health
services, in particular: health examination, diagnosis and prevention, treatment
and rehabilitation of patients, medical advice and also issuing opinions and
medical certificates. As far as nurses are concerned, the law is wider than that
of doctors. According to art. 4 of the Act on the profession of nurse and mid-
wife, performing the profession of nurse consists of providing health care
services, above all the followings:

* recognizing the patient’s condition and health needs

* recognizing patient care issues

* planning and administering patient care

* self-giving in a given range of benefits: preventive, diagnostic, therapeu-

tic, rehabilitation, and medical emergency services
* execution of medical orders in the process of diagnosis, treatment and
rehabilitation
* making a decision on the type and scope of nursing care
* health education and health promotion

The best formulated was the physiotherapist catalogue, regulated in art. 4
sec. 2 on the physiotherapist's profession act. It is broadly formulated as fol-
lowing:

* functional diagnostics of the patient

* qualifying, planning and conducting physiotherapy
* qualifying, planning and conducting kinesiotherapy
* classifying, planning and conducting a massage

* commissioning of medical devices

* matching patients’ medical devices

* teaching patients how to use medical devices

* health promotion
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¢ issuing opinions and judgments on the functional status of persons un-
dergoing physiotherapy and the course of the process physiotherapy

* teaching patients the compensation mechanisms and adaptation to the
altered potential of body functions and activity

The pursuit of the medical profession on your own account involves the ful-
filment of the requirements of the Healthcare Institutions Law. The most
important requirements include:
* the obligation to make public the information on the extent and types
of health services provided
* banning advertising
* the obligation to provide health care to a person who needs immediate
care due to life threat or health issues
* the obligation to have rooms and facilities which meet the requirements
of the general public, sanitary and installation standards appropriate for
physiotherapeutic activities
* the obligation to use products conforming to the requirements of the
Act on medical devices
* the obligation to ensure the provision of health services exclusively by
persons performing medical profession and meeting the health re-
quirements specified in separate regulations
* the obligation to sign a civil liability insurance contract covering dam-
ages arising of the provision of health care services or the unlawful
abandonment of health care benefits

The prescribed competency requirements for performing medical profes-
sions are limited to medical issues related to the provision of health services.
Running a business activity in the form of an individual practice involves addi-
tional normative obligations of a general nature which must be respected by all
entrepreneuts.

Lastly, the normative obligations for the medical profession must be listed
as defined by the Patient Rights Act of November, 6 2008 and the Patient
Ombudsman (Journal of Laws 2009, No. 52, item 417). It is worth to empha-
size that the rights of a patient regulated by a legal act largely correspond to the
competences laid down in the medical professions law and, above all, the law
on the profession of doctor and dentist. The most important rights of the
patient are the main guidelines for medical practitioners and are defined in Art.
6 of the established law on right to health care benefits corresponding to the
current medical knowledge, the right to the opinion of another doctor or nurse
and the right to consult. In addition, Article 8 of the Act gives the patient the
right to have health care services provided with due diligence by health care
providers under conditions that meet specific requirements and the right to
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have benefits in accordance to the professional ethics of the representatives of
the medical profession concerned. Therefore, the patient’s rights also represent
an obligation to medical practitioners to provide health care services. How-
ever, the enactment of the Patient Rights Act and the Patient Ombudsman was
not particularly relevant for the legal status of patients because their rights are
at the same time the duty of doctors, nurses and physiotherapists resulting
from the presented laws and codes of medical ethics.

The postulated extension of the normative scope of medical pro-
cedures

The Act on Healthcare Institutions Law introduced in Art. 22 sec. 5 the op-
tional possibility of introducing under the Health Minister’s Ordinance the
standards of medical treatment in selected fields of medicine or in certain
entities performing medical activities. The motivation for normative standardi-
zation is, according to the mentioned recipe, the need to provide adequate
quality of health services. So far, only low standardization has been decided on
the provision of health care services. The following regulations were issued:

* The Ministry Of Health regulation of September 20, 2012 on standards
of medical procedures for the provision of healthcare services in the con-
text of prenatal care performed on a woman during physiological preg-
nancy, physiological childbirth, puerperium and neonatal care

* The Ministry Of Health regulation of December 20, 2012 on standards
of medical treatment in the field of anaesthesiology and intensive care for
practitioners

* The Ministry Of Health regulation of November 22, 2013 on guaranteed
benefits for long-term care and nursing care

It seems appropriate to continue working on the introduction of further health
care standards. Progressive standardization is necessary for the proper imple-
mentation of patient rights and proper provision of health care services. Stan-
dardization is certainly a method for improving the quality of medical services.
Of course, it will not guarantee the elimination of so-called undesirable phe-
nomena in the health care process, but will certainly reduce it. Moreover, if the
undesirable phenomenon takes place, its evaluation will not depend only on
the authoritative expert assessment but also on the implementation of norma-
tive procedures.

The introduction of postulated standardization will also have a desirable
dimension for medical staff whose competence will be regulated in detail.
Making decisions in the standardized health care process is less risky and
therefore less responsive. Professional corporations should also play an impor-
tant role in the process of standardization.
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Conclusions

The process of regulation of health and medical law in Poland is continuous. It
seems to still be far away from its full adjustment to the health system. There is
the need to not only normalize the procedures but also to streamline the exe-
cution of the medical professions. The further development of the Polish
health care system should be based on its actual substructure, which deter-
mines the actions of the members operating in the system. The range of health
services must be specified as well as the competence of the persons responsi-
ble for the organization of the payment system according to constitutional
requirements of equal access to health services. However, the services and the
work of representatives in the medical professions seem to be settled, but, as
noted in this chapter, management data is not perfect.
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